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OBJECTION TO EXHIBIT 3 TO INTERVENOR’S POST-HEARING BRIEF 

The statement regarding Gunnar Berg’s files in Exhibit 3 is not admissible under any 

exception to the rule prohibiting hearsay.  Exhibit 3 has no bearing on Mastriani’s state of mind 

in September 1996 because it was drafted three years later.  Nor is Exhibit 3 an admission by Dr. 

Lans.  The documents exchanged between Dr. Lans and Lindstrom demonstrate that it was 

Lindstrom who, without any authority from Dr. Lans, made the statement in question.   

AMS implores the Court to admit Exhibit 3 even if it does not fall within an established 

hearsay exception because it claims that it was “surprised” by Dr. Lans’ testimony at the hearing.  

Dr. Lans, however, had given the same testimony in his deposition prior to the hearing.   

I. LINDSTROM’S STATEMENT IN EXHIBIT 3 DOES NOT FIT WITHIN ANY 
RECOGNIZED EXCEPTION TO THE RULE AGAINST HEARSAY 

A. Lindstrom’s Statement in Exhibit 3 Is Not Relevant to Mastriani’s State of 
Mind 

AMS originally offered Exhibit 3 to prove the that there was antipathy between Dr. Lans 

and Berg but now claims that it is evidence of Mr. Mastriani’s state of mind.1 As evidence of 

Mastriani’s state of mind, Exhibit 3 is irrelevant.  The issue before the Court is whether 

Mastriani properly investigated the ownership of the patent, including researching Gunnar Berg’s 

files, before issuing the notices of infringement and filing the complaints.  Talbot Lindstrom 

                                                 
1  See Intervenor’s Reply to Lans’ Objection to Exhibit 3 (“Opp. Br.”), at 1, 3.  In its brief, AMS 

cited Exhibit 3 in the following manner:   
Lans also sent Intervenors a draft interrogatory response on September 16, 1999, 
in which he stated that Gunnar Berg refused Lans access to his papers “both 
before and after our relationship was terminated.”  See Exhibit 3 at Bates AMS 
267140.  In light of the antipathy between Lans and Mr. Berg and Mr. Berg’s 
alleged refusal to provide Lans with documents, it is not credible that Lans 
instructed Mr. Mastriani in September 1996 to obtain essential documents from 
Mr. Berg. 
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drafted Exhibit 3 in September 1999, nearly two years after the complaint was filed, and three 

years after Mastriani allegedly instructed Delphi to obtain Gunnar Berg’s files.   

Further, the Federal Rules of Evidence except statements from the definition of hearsay 

only if offered to prove the declarant’s state of mind.2  Since Lindstrom, not Mastriani, authored 

Exhibit 3, it is inadmissible to prove Mastriani’s state of mind. 

B. Lindstrom’s Statement in Exhibit 3 Is Not An Admission By Dr. Lans 

Contrary to AMS’ assertions, Dr. Lans did not author Exhibit 3 or dictate to Lindstrom 

the substance of Exhibit 3.3  Had AMS made such a claim at the evidentiary hearing, Dr. Lans 

would have introduced a September 6, 1999, e-mail to Lindstrom attaching Dr. Lans’ proposed 

answer to Interrogatory No. 3 that did not mention any difficulty in procuring documents from 

Berg.4  The statement by Lindstrom that Lans reviewed Exhibit 3 is double hearsay and cannot 

be used to establish admissibility.5  

Delphi was not authorized to make the statement in Exhibit 3 on behalf of Dr. Lans.  The 

Federal Rules allow an attorney to attest only to the objections to interrogatories.  Interrogatory 

answers must be signed by the party making them.6     

II. LINDSTROM’S STATEMENT IN EXHIBIT 3 IS NOT ADMISSIBLE UNDER 
THE RESIDUAL EXCEPTION OF FRE 807 

A. Dr. Lans’ Testimony Was Not “Surprise” Testimony 

AMS carps that Exhibit 3 is necessary due to Dr. Lans’ “surprise testimony” that “he had 

told Mr. Mastriani of the assignment agreement and where to find it” and should be admitted 

under FRE 807.  Opp. Br. at 10.   
                                                 
2  See FRE 803(3). 
3  See Opp. Br. at 4-6. 
4  E-mail from H. Lans to T. Lindstrom, dated September 6, 1999, attached as Lans 27. 
5  See FRE 902 (listing categories of self-authenticating documents). 
6 See FRCP 33. 
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If AMS was surprised by Dr. Lans’ testimony, it was because AMS had not read the 

transcript of Dr. Lans’ deposition.  Dr. Lans testified that in September 1996 he told Mastriani 

that he had signed a document establishing the rights between himself and Uniboard.  (Lans Dep. 

at 81-82).  Dr. Lans also testified that he told Mastriani that Mastriani could get those documents 

from Berg.  (Lans Tr. at 88-89).  AMS can hardly claim that it was blindsided by Dr. Lans’ 

testimony.  

B. Exhibit A to AMS’ Opposition Supports Admitting Exhibit 3 Only for the 
Purpose of Demonstrating that Dr. Lans Told Mastriani About Berg’s Files 

Incredibly, AMS also argues the Court should admit Exhibit 3 under FRE 807 because it 

could not get an affidavit from Utterström stating that Dr. Lans lied about informing Mastriani 

about Berg.7  Of course, the fact that Utterström refused to provide such an affidavit supports, 

not undermines, Dr. Lans’ testimony that he informed Mastriani about Berg and the files Berg 

possessed.  

III. AMS’ ARGUMENT STRENGTHENS THE PERJURY CASE AGAINST 
MASTRIANI  

AMS now argues, based on Exhibit 3, that Mastriani knew all along that Berg would not 

give any documents to Dr. Lans because there were hard feelings between the two.  Yet, 

Mastriani attested to this Court in an affidavit (AMS 1, Tab 1, at 4-5, ¶ 12), in a deposition 

(Mastriani Dep. Tr. at 45:8 – 47:6), and in an evidentiary hearing (Day 2 at 149:16 – 151:2) that 

he asked the attorneys at Delphi to investigate Berg’s files but that Delphi did not find any files.  

If AMS’ argument is true, either: (i) Mastriani would not have asked Delphi to get Berg’s files, 

or (ii) Delphi would have told Mastriani that Berg would not release the files.  According to 

Mastriani’s previous, sworn testimony, neither happened. 

IV. CONCLUSION 
                                                 
7  See Opp. Br. at Ex. A. 
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Exhibit 3 is not evidence of anything other than that Delphi and Mastriani knew that 

Gunnar Berg had files related to the ‘986 patent and did not try to obtain those files when 

Mastriani claims that they did.  In Mastriani’s continuing effort to blame his former client for his 

own mistakes, Mastriani cannot keep his story straight.  His current version of the fact 

contradicts his prior sworn testimony. 
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